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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,
and this opinion should not be cited as authority.

Respondent determ ned deficiencies in petitioners’ 1996 and

1997 Federal incone taxes of $10,596 and $5, 790, respectively.
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After concessions,! the issues for decision are: (1) Wuether the
deductions petitioners clainmed on their 1996 and 1997 Feder al
income tax returns with respect to the rental of roons in their
personal residence are subject to the |imtation inposed by
section 280A(c)(5); and (2) whether petitioners properly
cal cul at ed depreci ation expenses with respect to their rental
activity.

Backgr ound

The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by reference. Petitioners resided in Wayne,
Pennsyl vania, at the tinme their petition was filed with the
Court.

In 1983 petitioners paid $125,000 for a 1-acre property in
Radnor Townshi p, Pennsylvania. The property includes the
follow ng i nprovenents: a three-story, 4500 square foot
Victorian style house (nmain house); a two-story, 1200 square foot
carriage house (carriage house); |andscaped grounds; a sw nmm ng

pool ; and a pool house with shower facilities and a full kitchen.

! Petitioners concede respondent’s adjustnent to their
Schedule C, Profit or Loss From Busi ness, depreciation.
Respondent concedes that petitioners are entitled to Schedule C
deductions for entertai nment and travel expenses and that
petitioners are entitled to deduct $5,231 of |egal expenses
incurred in connection with their residential rental activity.
The adjustnents to item zed deductions in the notice of
deficiency are conputational adjustnments which will be affected
by the outcone of the other issues to be decided.
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The first floor of the main house consists of a furnished
living room dining room den, and kitchen. The second fl oor
consists of petitioners’ private bedroomsuite, a guest bedroom
a guest bathroom a laundry room a sun porch, and an office.

The third floor consists of three furnished bedroomsuites with
private baths (third floor units). Each suite is accessed with
its owmn key. The third floor units are accessed by clinbing a
staircase that extends fromthe foyer in the first floor, to the
second and third fl oors.

For all of 1996 and 1997, petitioners rented the three third
floor units on a nonth-to-nonth basis to individuals not rel ated
to petitioners. The tenants of these units had full use of the
facilities on the first floor and the second fl oor, except for
petitioners’ private bedroomsuite. The tenants of the main
house, as well as petitioners, prepared neals daily in the
kitchen and used the dining area and | aundry room

The carriage house is a separate dwelling unit. It consists
of aliving room kitchen, and | aundry roomon the first floor
and a bedroom and bath on the second floor. Petitioners did not
use any portion of the carriage house as part of their personal
resi dence or for personal purposes in 1996 and 1997.

Petitioners reported i ncome and expenses fromtheir rental
of the third floor units and the carriage house on Schedul es E

Suppl enental I ncone and Loss, filed with their 1996 and 1997
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Federal incone tax returns. Depreciation expenses of $4,110 for
the carriage house and $26, 164 for the third floor units in each
year contributed to net rental |osses of $26,387 in 1996 and
$16,908 in 1997 which petitioners used to offset income from
wages and self enpl oynment.

Petitioners allocate their purchase price for the property
bet ween the | and and i nprovenents as follows: (1) $25,000 to
| and; (2) $21,000 to the carriage house; and (3) $79,000 to the
mai n house. Petitioners allocate the follow ng estinmated

expenses for renovations nade to the property over a 15-year

peri od:
First floor areas, excluding kitchen $30, 000
Second fl oor areas 30, 000
Third fl oor areas 40, 000
Kitchen and other utility areas 40, 000
Roofi ng and exterior 75, 000
Driveway and parking areas 15, 000
Pool and garden areas 80, 000
Landscapi ng 40, 000
Third floor furniture and fixtures 25, 000
Common area furniture and fixtures 125, 000
Carri age house 70, 000

Tot al 570, 000
Petitioners cal cul ated depreciation allowances with respect
to the third floor units by allocating a portion of their
purchase price to the third floor and increasing their
depreci abl e cost basis by the amobunt they incurred in renovating
the third floor. Petitioners also clainmed depreciation for a
percentage of the cost basis and renovation costs for the common

areas of the mai n house.
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Petitioners depreciated the carriage house as a separate
dwel ling unit at 100 percent of its cost basis (determ ned based
on its square footage as a percentage of the square footage of
the main house and carri age house conbi ned) plus its renovation
costs. Based on a total of seven people using the grounds, five
of whomwere renters, petitioners depreciated 71 percent of the
$95, 000 petitioners spent on grounds’ inprovenents ($80,000 on
pool / garden areas and $15, 000 on driveway/ parki ng areas).
Respondent determ ned that petitioners incorrectly
cal cul at ed depreciation on their 1996 and 1997 Federal incone tax
returns. Wth respect to the main house, respondent all owed
depreciation for the third floor units only. Respondent
determ ned depreciation by allocating one third of petitioners’
$125, 000 purchase price for the land and i nprovenents to the
third floor units. Respondent also allowed petitioners to
i ncrease their basis by $40,000 for renovations to the third
floor units and to depreciate the furniture and fixtures in the
units purchased at a cost of $25,000. Wth respect to
depreciation for the carriage house, respondent determ ned the
percentage of petitioner’s cost basis attributable to the
carriage house based on its total square footage as a percentage
of the square footage of the main house. Respondent then
cal cul ated al | owabl e depreciation by attributing that percentage

of petitioner’s $125, 000 purchase price to the business use of
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the carriage house. Respondent also allowed petitioners to
capitalize for depreciation the $70,000 they spent for
renovations to the carriage house.

As an additional argunent to support the adjustnents,
respondent argued at trial that the deductions attributable to
petitioner’s rental of the third floor units are limted to their
gross rental inconme fromthe units mnus certain deductions.

Di scussi on

The first issue considered is whether section 280A(c)(5)
limts petitioners’ deductions for the rental of the third fl oor
units. Section 280A(a) provides the general rule that no
deduction is allowable “Wwth respect to the use of a dwelling
unit which is used by the taxpayer during the taxable year as a
residence.” The term*“dwelling unit includes a house, apartnent,
condom ni um nobile honme, boat, or simlar property, and al
structures or other property appurtenant to such dwelling unit.”
Sec. 280A(f)(1)(A). The term“dwelling unit” does not include
that portion of a unit which is used exclusively as a hotel,
notel, inn, or simlar establishnment. Sec. 280A(f)(1)(B).

Section 280A(c) lists exceptions to the general rule of
section 280A(a). The only exception relevant herein is that
provi ded by section 280A(c)(3) which states that *Subsection (a)
shall not apply to any itemwhich is attributable to the rental

of the dwelling unit or portion thereof (determ ned after the
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application of subsection (e)).” Subsection (e) requires a
t axpayer who uses the dwelling unit for personal purposes during
the taxable year, as a residence or otherwise, tolimt his
deductions. In petitioners’ case this limtation does not affect
their deductions because the dwelling unit was rented for 100

percent of the tinme it was used. See Dinsnore v. Conm Ssioner,

T.C. Meno. 1994-134, affd. in part and remanded on ot her issues
78 F.3d 592 (9th Cir. 1996).

Section 280A(c)(5), however, limts the deduction of
expenses incurred in the rental use of a residence that may be
al | oned under section 280A(c)(3) to an anpbunt not in excess of
the gross income derived fromthe rental use for the taxable year
over the sumof: (1) The deductions allocable to the rental use
that are otherw se all owabl e regardl ess of such rental use (such
as nortgage interest and real estate taxes); plus (2) any
deductions that are allocable to the rental activity in which the
rental use of the residence occurs, but that are not allocable to
the rental use of the residence itself. Thus, a taxpayer may not
normal Iy of fset against unrelated incone a net rental |oss
incurred from and attributable to, the rental use of the

t axpayer’s residence. Feldman v. Conm ssioner, 84 T.C. 1, 5

(1985), affd. 791 F.2d 781 (9th G r. 1986).
Petitioners contend that their rental of the third fl oor

units is not subject to the limtation of section 280A(c)(5).
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Their first argunment is that section 280A is not applicable to
their rental of roons in their personal residence because
Congress intended the statute to apply only to vacati on hones.
Petitioners base their argunment on the explanations of the
statute’s provisions in both the Senate and House reports which
focus on the limtation inposed on deductions attributable to the
rental of a vacation hone.

The starting point for construing the nmeaning of a statute

must be the | anguage used by Congress. Reiter v. Sonotone Corp.

442 U.S. 330, 337 (1979). W assune that the |egislative purpose
is expressed by the ordinary neaning of the words used. R chards

v. United States, 369 U S. 1, 9 (1962). Thus, absent a clearly

expressed legislative intention to the contrary, that |anguage

must ordinarily be regarded as conclusive. Am Tobacco Co. V.

Patterson, 456 U. S. 63, 68 (1982); Consuner Prod. Safety Conmn.

v. GIE Sylvania, Inc., 447 U S. 102, 108 (1980).

We have previously rejected petitioner’s argunent, observing
that the plain | anguage of section 280A contains no such

limtation. Russell v. Conmi ssioner, T.C. Menp. 1994-96, affd.

wi t hout published opinion 76 F.3d 388 (9th Cr. 1995); G lchrist

v. Comm ssioner, T.C Meno. 1983-288. Petitioners acknow edge

that section 280A is entitled “D SALLOMNCE OF CERTAI N EXPENSES
| N CONNECTI ON W TH BUSI NESS USE OF HOVE, RENTAL OF VACATI ON

HOVES, ETC.” and that the | anguage of the statute is not
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exclusive to the rental of vacation hones. Section 280A(a)
states the general rule disallow ng deductions “wth respect to
the use of a dwelling unit which is used by the taxpayer during
the taxabl e year as a residence.” A taxpayer’s primary residence
in which he lives year round falls within this definition. Sec.
280A(d). If Congress had intended for section 280A to apply only
to the rental of vacation hones, they were capable of creating
such result.

Moreover, the legislative history of section 280A
establishes that Congress wanted to prevent taxpayers from
converting nondeducti bl e personal |iving expenses into deductible
busi ness expenses. S. Rept. 94-938 (1976), 1976-3 C.B. (Vol. 3)
49. The underlying rationale of the statute is just as rel evant
for taxpayers renting portions of their primary residence and
attenpting to deduct personal living expenses as it is for
t axpayers renting their vacation hones.

Petitioners next argue that the limtation of section
280A(c) (5) does not apply to them*®“by virtue of the terns of
section 280A(c)(3) which excepts ‘rental of the dwelling unit or

portion thereof.’” This argunent is without nerit. Section

280A(c) (3) excepts rental use fromthe application of section
280A(a). Respondent does not contend that petitioners are not
entitled to deduct any of the expenses attributable to the rental

of a portion of their dwelling unit pursuant to section 280A(a),
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but that they are subject to the [imtation of section
280A(c) (5), which specifically applies to a use described in
section 280A(c)(3) where the dwelling unit is used by the
t axpayer during the taxable year as a residence.

Petitioners next contend that their third floor units cone
within the provision of section 280A(f)(1)(B) which excludes from
the limtations of section 280A that portion of a dwelling unit
“used exclusively as a hotel, notel, inn, or simlar
establishment.” They rely on the follow ng proposed regul ati on:

Exception. Notw thstanding the provisions of paragraph

(c)(1) of this section, the term*®“dwelling unit” does

not include any unit or portion of a unit which is used

exclusively as a hotel, notel, inn, or simlar

establishnment. Property is so used only if it is

regul arly avail able for occupancy by payi ng custoners

and only if no person having an interest in the

property is deemed under the rules of this section to

have used the unit (or the portion of the unit) as a

resi dence during the taxable year. Thus, this

exception nmay apply to a portion of a hone used to

furnish lodging to tourists or to | ong-term boarders

such as students. [Sec. 1.280A-1(c)(2), Proposed |Incone

Tax Regs., 45 Fed. Reg. 52399, 52401 (Aug. 7. 1980) as

anmended by 48 Fed. Reg. 33320, 33322 (Jul. 21, 1983).]
Petitioners nmaintain that the nonth-to-nonth tenants of their
third floor units are anal ogous to “long-term boarders such as
students”.

Al t hough proposed regul ations carry no greater weight than a
position advanced on brief by respondent, they may be useful as
gui del ines where they closely follow the | egislative history of

t he act. Estate of Wallace v. Conmi ssioner, 95 T.C. 525, 547
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(1990), affd. 965 F.2d 1038 (11th Gr. 1992); Mller v.

Conmm ssioner, 70 T.C. 448, 460 (1978); E.W Wolworth Co. V.

Conmm ssioner, 54 T.C. 1233, 1265-1266 (1970)). The facts of

petitioners’ case, considered in light of the statute and

regul ati on proposed thereunder, do not justify the concl usion
that petitioners used any portion of their home exclusively as a
“hotel, notel, inn, or simlar establishnent.”

Petitioners advertised the availability of the third fl oor
units in the newspaper under the heading “House to Share”.
Petitioner testified that their nonth-to-nonth tenants during the
years in issue |eased the units for 2 to 3 years. Nothing in the
record suggests that petitioners operated a conmmercial operation
such as a hotel, nmotel, inn, or simlar establishnent. Rather,
the record indicates that petitioners rented roons in their house
to offset their living costs. Moreover, the adoption of
petitioners’ broad interpretation of section 280A(f)(1)(B) would
frustrate the purpose of section 280A

As such, petitioners are subject to the limtation of
section 280A(c)(5) with respect to the rental of the third floor
units of their main house. Petitioners, thus nay deduct expenses
to the extent of the excess of the gross inconme derived from such
use for the taxable year over the sumof: (1) The deductions
all ocable to the rental use that are otherw se all owabl e

regardl ess of such rental use (such as nortgage interest and real
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estate taxes); plus (2) any deductions that are allocable to the
rental activity in which the rental use of the residence occurs
but that are not allocable to the rental use of the residence
itself. Fromthe record it is clear that once petitioners
account for the nortgage interest and real estate taxes allocable
to the third floor units, as well as other expenses attri butable
to their rental of the units, they will not have any excess
gross incone fromthe units fromwhich to take depreciation
deducti ons.

The parties agree that the carriage house is a separate
dwel ling unit and that petitioners did not use any portion of it
for personal purposes during the years in issue. Thus,
petitioners’ deductions with respect to the carriage house are
not subject to the limtations of section 280A. The parti es,
however, disagree as to the carriage house’s appropriate cost
basis for depreciation. Petitioners allocated their purchase
price of the property between the | and and the inprovenents.
They then allocated a portion of the price allocated to
i nprovenents to the carriage house based on its square footage as
a percentage of the square footage of the nmain house and carri age
house conbi ned and added the carriage house renovati on costs.
We agree with petitioners’ nmethod of determ ning their cost basis

in the carriage house.



- 13 -

Petitioners, however, are not entitled to depreciation
deductions for any of their costs for grounds inprovenents which
they allocated to the carriage house. These costs are subject to
the limtation inposed by section 280A(c)(5) as the grounds are
appurtenant to petitioners’ residence. Sec. 280A(f)(1)(A).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




